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No. 10,716 


statehent of question psesented 

The principal question presented on review is whether 
an inheritance tax is due the District of Oolnnibia by reason 
of a devise of real estate contained in a will of a decedent, 
where said real estate was admittedly bonght and paid for 
by the devisee thereof, bnt the legal title taken at time of 
pnrohase in the name of the testatrix, who made the devise 
pursuant to an agreement between the two, made at the 
time of purdbase, that the real estate should not belong to 
her unless she outlived the devisee. 
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STATEMENT OF QUESTION PRESENTED 

The principal question presented on review is whether 
an inheritance tax is due the District of Columbia by reason 
of a devise of real estate contained in a will of a decedent, 
where said real estate was admittedly bought and paid for 
by the devisee thereof, but the legal title taken at time of 
purchase in the name of the testatrix, who made the devise 
pursuant to an agreement between the two, made at the 
time of purdbase, that the real estate should not belong to 
her unless she outlived the devisee. 
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L 

JUBISDICnONAL STATEMENT 

This is an appeal from a decision of the Board of Tax 
Appeals for the District of Columbia, snstaining the 
validity of an inheritance tax assessed against Petitioner. 
The Board has jnrisdiction nnder Title 47, Sec. 2403, and 
this Court has jurisdiction under Title 47, Sec. 2404, of the 
District of Columbia Code (1940 Ed.). 

n. 

STATEMENT OF THE CASE 

The undisputed facts, substantially as found by the Board 
of Tax Appeals, are that the petitioner, now about 78 years 

1 
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of age, has lived in the District of Columbia.for over 50 
' years, and for more than 38 years he has continnonsly en¬ 
gaged in the steam heating bnsiness in the District of Co- 
; Inmbia, with ofSces now located at 910 Tenth Street, North¬ 
west (Tr. 46). For over 20 years he has been snffering 
from diabetes, requiring special diet and insnlin treatment 
(Tr. 23). In March 1943, and many years prior thereto, he 
resided in a rooming-boarding honse located at 1915 H 
Street, Northwest, then and there condncted by a Mrs. 
Josephine Mathy, who is hereinafter referred to as the 
decedent. Petitioner had known the decedent since 1912 
and she did the cooking for him and looked after his dia¬ 
betes and kept him alive (Tr. 20, 23, 33). Her rooming 
honse bnsiness did not pay (Tr. 88) and decedent had a 
hard time to get along; she had no money or property of 
any conseqnence or other means of livelihood (Tr. 23, 52). 

Petitioner proposed to the decedent some time prior to 
Mardi 2,1943, that if she wonld give np the rooming-board¬ 
ing honse bnsmess and devote her fnll time to his care and 
welfare, he wonld give her the money to bny a honse, with 
the proviso that the honse was his if she died first, and that 
if he died first the honse was hers (Tr. 21,67). TMs was to 
be accomplished by taking title to the honse in the name of 
the decedent and ^e was to make a will devising the hoi^ 
to him. **A11 she had to do to get the. property was for me 
(petitioner) to die” (Tr. 55). 

The decedent accepted this proposal and petitioner fotmd 
the honse at 1414 Bnchanan Street, Northwest, and sent 
decedent ont to ascertain whether she liked it. She was 
satisfied with it and at the snggestion of petitioner, she 
entered into a contract to bny it for $9,600 cash. On March 
3, 1943, petitioner gave dec^ent the $9,600 and reqnested 
her to go to the ofSice of the title company to make settle¬ 
ment of the pnrchase, and she did so, and a deed conveying 
the property to decedent was delivered and recorded on 
the same day. 

Shortly thereafter, deced^t gave np her rooming and 
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boarding bonse and she and petitioner moved to and lived 
in the Bnchanan Street honse and thereafter the decedent 
devoted her full time to leaking after petitioner’s diabetes 
(Tr. 33) and she did nothing else other than taking care of 
' him and the honse (Tr. 53). Petitioner paid decedent $135 
per month with which to mn the honse and bny the food. 
‘Whatever was left belonged to her. Petitioner made all 
repairs to the honse and paid for the materials and eqnip- 
ment therefor and the npkeep of the honse and "paid the 
taxes thereon. On December 20, 1943, the decedent exe- 
ented a will in which petitioner is named as residnary 
legatee and the Bndianan Street honse is not the snbject of 
any special devise. The decedent died on Jnly 4> 1949, at 
wMch time the legal title to the honse still stood in her 
name, and snbseqnently her will was admitted to probate. 

The District of Oolnmbia levied an inheritance tax assess¬ 
ment of 5 percent, amonnting to $600, on an admitted valn- 
ation of $12,000 of the Bnchanan Street honse on acconnt 
of said devise in the will of the decedent. Petitioner paid 
the tax nnder protest and in dne season appealed to the 
Board of Tax Appeals, which affirmed the assessment. 

m. 

STATUTES INVOLVED 

The tax in qnestion was assessed pnrsnant to the provir 
sions of Title 47, Sec. 1601, of the Code of Laws for the 
District of Oolnmbia (1940 Ed.), reading, in part, as 
follows: 

** (a) All real property . . . having its taxable sitns 
in the District of Colnmbia, transferr^ from any per¬ 
son who may die seized or possessed thereof, either by 
will or by law,... shall be snbject to tax, as follows: 

(c) 5 per centnm of so mndi of said property as 
is in excess of $5,000 and not in excess of ^5,000.. 







IV. 

STATEMENT OF POINTS BELIED ON 


Petitioner contends that the real estate devised to him 
nnder the will of Josephine Mathy, deceased, was in equity 
and good conscience already his, and that tlie will merely 
conhriaed his agreement with the decedent; and conse> 
quently no tax was due, and the assessment appealed from 
should be cancelled. 

V. 

SUMBIABY OF ABOXJMENT 

No inheritance rtax is due the District of Columbia from 
a devisee of real estate, where said real estate was bought 
and paid for by such devisee but the legal title taken m the 
name of testatrix pursuant to a prior agreement that the 
said real estate should only belong to the testatrix if she 
outlived the devisee and that if the devisee outlived the 
testatrix, the property should belong to the devisee. 

vn. 

ABODMENT 

The undisputed facts in this case are that in March 1943 
petitioner, suffering from diabetes, bou^t and paid for the 
property known as 1414 Budianan Street, Northwest, 
Washin^n, D. 0. In consideration of an agreement on 
the part of the decedent, that she would thereafter devote 
her full time and attention to him and take care of him in 
his diabetic condition, he took the legal title to the property 
. in her name, with the understanding between the two ^t 
if he outlived her, the property was to belong to him; other¬ 
wise to her. This was accomplished by her making a will 
devising the property to him. Petitioner did outlive the 
decedent and'petitioner contends that in equity and good 
conscience he must be deemed to be the owner of the prop- ' 
erty at the time of her death. In equity and good conscience 
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the ownership of said premises was always subject to the ,. 
original agreement between the two p€irties and when the 
will was admitted to probate containing the previonsly 
agreed upon devise, petitioner only inherited nnder the 
devise that which in eqnity and good conscience already 
belonged to him. The devise merely confirms the agreement . 
between the parties. ' j 

In other words, the property and the transaction was im- . 
pressed with a trust. ^ 

*^The general mle is well established that when the 
pnrchase money is paid by one and the property is 
taken in the name of another, a resnlting tn^ arises in 
favor of the party ikying.’’ Kosters vs. Hoover^ 69 

App. D. C. 66,98 F. (2d) 595. , | 

1 - 

The role is set forth in Eestatement of the Law, Tmsts II, | 
page 1245, as follows: I 

resnlting tmst may arise in any one of the follow- ; 
ing sitnations: 1 

3. Where property is purchased and the purchase | 
price is paid by one person and at his dire^on tlie 
vendor transfers the property to another person.’’ 

A ^^trust” like **fraud” is impossible of exact definition. 

As the Supreme Court of North Carolina said in Teachey I 
vs. Gurley, 214 N. C. 288,199 S.K 83, 87: 

^^Besulting trusts and constructive tmsts are not 
^trusts’ smctly speaking, but equity impost a trust 
relation because moralily, justice, conscience and fair 
dealing demand that the relation be establi^ed.” | 

•j 

So, in the case at bar, justice, morality and fair dealing 
require recognition of the fact that the decent held the | 
legal title for the benefit of the petitioner, subject only to | 
defeasance by his prior death. For example, if the de- ^ 
cedent had during her lifetime endeavored to convey the 
property to a stranger, or had failed to continue to cook for 
and take care of petitioner, no one will deny that a court of 
equity, upon a showing of the facts of the case, would have 
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decreed the existence of a trust relationship between the 
two, and would have declared the petitioner to be the equi¬ 
table owner of the property. 

' “There is a general doctrine of equity that where a 

I trust fails, the trustee will be compelled to return the 

money or property to the creator of the trust.’’ Stitzd- 
■ Weller Distillery vs. Wickard, 73 App. D. C. 220,118 F. 
(2d) 19, citing Hopkins vs. Grimshaw, 165 U. S. 342,17 
S. ^1, 41 L. £kL 739, Bestatement of Trusts, Sec¬ 
tion 411. 

The right of the District of Columbia to tax a devise is 
dependent upon an actual transfer of the property. If 
nothing passes by a devise, no tax is due. In equity, fair 
dealing and good conscience the District of Columbia is 
estopped to ignore the trust relationship existing in the 
present case. When the testatrix died, the agreement under 
which the title was taken in her name became operative and 
her death caused the termination of all her interest in the 
property, because petitioner survived her. In other words, 
under the agreement, when the decedent died, the property 
belonged to the petitioner, will or no wilL Consequently no 
inheritance tax is due the District of Columbia. One can¬ 
not lay down an arbitrary rule and tax oXL devises regardless 
of the facts. 

“In each case it is necesiuuy to consider fhe nature of 
the tax, and the drcumstances under whi^ it is laid.” 
vs. D. C., 71 App. D. C. 313,110 F. (2d) 246. 

The decision of the Board of Tax Appeals should be re¬ 
versed and the tax cancelled. 

BespectfuUy submitted, 

Godtsby L. Muiteeb, 

' 844 Shoreham Building, 

Washington, D. C. 

Attorney for Petitioner, 
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5 Filed May 31,1950. Board of Tax Appals for 

the District of Coliunbia 

Opinion No. 732 

BOARD OF TAX APPEALS POE THE 
DISTRICT OP COLUMBIA 

ISADORE A. SLYDER, Petitioner, 

V. 

DISTRICT OP COLUMBIA, Respondent. 

Docket No. 1184 

i 

' Appeal from assessment and inheritance tax. ; 

FINDINOS OF FACT and CONCLUSION OF LAW 

Findings of Fact 

L Josephine Mathy died on Jnly 4, 1949, being at the 
time the owner of Lot 53 in Sqnare 2703, in the District of I 
Colombia, known as premises 1414 Bnchanan Street, N.W. | 

2. On March 2, 1943, and for many years prior thereto, | 
decedent had operated a rooming and boarding house at 
1915 H Street, N.W., whidi was her sole means of livelihood. 
She had five or six lodgers therein, inclnding petitioner, 
Isadore S. Slyder. Petitioner and decedent at that time 
were 71 years of age. Petitioner had diabetes and reqnired ! 
a special diet which decedent prepared for him. Petitioner | 
felt that decedent was not strong enough to do the work | 
which he had been doing. He proposed to her that if they I 
could find a house he would give her the money to buy it; in | 
the event of his death, the house was to be hers, and in fte | 
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event of her death, the honse was to be his; and deced^t 
was to give np her rooming honse bn H Street 

3. Pnrsnant to the agreement petitioner fonnd the honse 
at 1414 Bnchanan Street and sent decedent ont to look at it 
to ascertain whether she liked it She was satisfied with it 
apd entered into a contract to bny it for $9600 in cash. 
Petitioner reqnested decedent to go to the office of the title 
company on March 3,1943 and make settlement of the pnr- 
chase, and she did so. Petitioner fnmished the entire pnr- 
chase price, and a deed conveying the property to de- 
6 cedent was delivered and recorded on the same day. 

4. Shortly thereafter decedent gave np her room¬ 
ing honse on H Street and she and petitioner moved into 
1414 Bnchanan Street, and continned therein nntil the date 
pf the death of the decedent. Petitioner paid decedent $135. 
per month with which to mn the honse and bny the food. 
'Whatever was left belonged to decedent Decedent did the 
cooking. Petitioner made the repairs and paid for materials 
and eqnipment therefor, and paid the taxes. 

I 

5. Upon petitioner’s advice, decedent engaged an attor¬ 
ney to draw a will for her, whidi she executed on December 
, 20,1945. Petitioner is the sole residnary legatee and devi¬ 
see nnder the wilL The Bnchanan Street honse was not the 
snbject of any specific devise. 

! 6. The will was admitted to probate by the United States 

i District Conrt for the District of Colombia on Angnst 18, 
1949. On November 9, 3L949, an inheritance tax of $600, 
based on the Bnchanan Street honse was as^ssed against 
petitioner. On Jannary 17, 1950, petitioner paid the tax 
nnder protest in writing. On Jannary 30,1950, petitioner 
appealed to this Board from the assessment, npon the 
ground that it was based ni>on an erroneons assnmption 
that petitioner inherited the property fiom the decedent, 
whereas, petitioner had at all times been the equitable 
owner thereof. 
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Oondnsioii of Law . ^ 

• , , - * • . ' - ►r*’ , 

The assessment was correct and should he affirmed. '' 
Decision will be entered for the respondent. , *;■ 

LaWBENOB KOByiGSBHBOKB,; ; . 
Member Sole, ,. 

Board of Tax Appeals for . ;< 
the District of Oolnmlna 

i ■ f ' 


10 Filed May 31,1950. Board of Tax Appeals 

for the District of Columbia ^ 

DECISION ' 

This proceeding came on to be heard npon the petition 
filed herein and npon consideration tiiereof and of the evi¬ 
dence adduced at the hearing on said petition, if is, by ,the 
Board, this 31st day of May, 1950, . - . , ^ ^ . 

ADJUDGED and DETEBMTNED, T^t the assessm^ 
of inheritance tax herein appealed from, be, and it is, her^ 
by affirmed. ’ " . '* ■ 

Lawbbkce EIoenigsbebgsb,^ 
Member Sole, ^ ’ 

Board of Tax Appeals for '' ■ 
the District of <^lnmlna ^ 

■ ■ • . ' • • «’,r 

• .• • . • ■ • ■■ •' •7 • ■ i,- 

11 .Filed June 22,1950. Board of Tax Appeals .., 

for the District* of Columbia j .w 

• ' / • (- hi., i 

PETinON OF ISADOBE A. SLTDEB FOB EEVIEW 
BY THE UNITED STATES OOUBT OF APPEALS, f 
DISTBIOT OP COLUMBIA CIBCUIT : ‘. : 

' j-- 1 

Isadore A. Slyder, a citizen of the United States and a 
resident of the Dis^ct of Columbia^'the petitioner in this . 
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hereby files his petition for a review by the United 
States Conrt of Appeals, District of Colnmbia Circuit, of 
the decision of the Board of Tax Appeals for the DisMct 
of Colnmbia, rendered on May 31,1950, affirming an assess¬ 
ment of Inheritance Tax of Six Hundred Dollars ($600.00) 
levied by the District of Colnmbia on account of the alleged 
transfer by the will of Josephine Mathy, deceased, to peti¬ 
tioner, of premises 1414 Bndianan Street. 

n. 

It is the contention of the petitioner that under the par¬ 
ticular facts and circumstances of this case, the terms of 
the will of the said decedent merely confirmed an under¬ 
standing between petitioner and the deceased as to the 
ownership of the said premises, and that in equity and good 
conscience the petitioner inherited nothing from the de¬ 
ceased that was not already his, and that therefore the tax 
was improperly levied. 

The facts are that on March 2,1943, and for many years 
prior thereto, the said Josephine Malhy operated a 
12 rooming and boarding house at 1915 H Street North¬ 
west, which was her sole means of livelihood. She 
had a hard time to get along, and had no property of any 
consequence. She had five or six lodgers in the said room¬ 
ing and boarding house, including petitioner, and at that 
time ^e was 71 years of age. Petitioner had diabetes and 
required a special diet which decedent prepared for him. 
She was a Frenchwoman and a good cook. Petitioner felt 
that decedent was not strong enou^ to do the necessary 
work in running the rooming and boarding house, and he 
proposed to her that if she would give up the rooming and 
boarding house and would devote her full time to his care 
and welfare, he would give her the money to buy a house, 
with the understanding that in the event of his death, the 
house was to be hers, and in the event of her death, the 
house was to be his. This was to be accomplished by taking 




title in the name of the decedent, and she would make a i i 
will leaving the honse to petitioner. i v i f 

The decedent accepted this proposal, and petitioner found ^ ^ 
the house at 1414 Buchanan Street N.W., and sent decedent i 
out to look at it to ascertain whether she liked it. She was, 11; 
satisfied with it, and entered into a contract to buy it for. ' i, 
$9,600.00, all cash. Petitioner requested decedent to go to ; 
the office of the Title Company on March 3,1943, and make [; i. 
settlment of the purchase, and she did so. Petitioner fur- 1 1 
nished the entire purdiase price, and a deed conveying the , 11 
property to decedent was delivered ^d recorded on the ^ ^ 
same day. ^ 

. I^ortly thereafter the decedent gave up her rooming j; 
and boarding house on H Street and she and petitioner 
moved into 1414 Budianan Street, and continued therdn ' |1 
until the date of the death of decedent, on July 4, 1949, at 1 
which time the legal title to the said premises still | | 
13 stood in her name. Petitioner paid decedent $135.00 i I 
per month, with which to run the house and buy the 1 
food. Whatever was left belonged to decedent. Decedent, 
did the cooking and looked after the petitioner. Petitioner • 
made the repairs and paid for the materiala and equipment . i | 
therefor, and the upkeep of the house, and paid the tax^ [ I 
thereon. By reason of the advanced age of the decedent, i| 
her temperament and nervousness, ^e had fluent crying I 
‘spells and it was difficult to talk business with her. In De> ; j i 
cember, 1945, petitioner asked decedent whether she had f 
made a will in accordance with the understanding un^er < j 
whidi the house was bought, and upon-petitioner’s advice, : h| 
decedent engaged an attorney to draw a will for her, 'whidbi ■ f 
she executed on December 20,1945. Petitioner is the sole . -i | 
residuary legatee and devisee under the wiU. The Buchanan !. j > j 
Street house was not the subject of any specific devise. ' i | 
The will was admitted to probate 1^ the United Sta^ ! ’'l'\ 
District Court for the District of Oolimbia on August. 1^:. ; ; 
1949. On November 9, 1949, Inheritance Tax of $600X0,' v ] 
based on the valuation of the Buchanan Street house, waa - 11 
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assessed against petitioner. On January 17,1950, petitioner 
paid the tax under protest in writing. On January 30,1950, 
petitioner appealed to the Board of Tax Appeals for the 
District of Columbia from the assessment, upon the ground 
that it was based upon an erroneous assumption that peti¬ 
tioner inherited the property from the decedent, whereas 
petitioner claims that, under the foregoing facts, he has at 
all times been the equitable owner of the real estate in 
question. 

m. 

The petitioner, being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision 
14 entered in pursuance thereto, desires to obtain a re¬ 
view thereof by the United States Court of Appeals, 
District of Columbia Circuit. 

(Sgd.) IsADOBB A. Slxdeb, 

1414 Buchanan Street, 
Washington, D. 0. 

Petitioner. 

(Sgd.) €h)D]PBBr L. MxnrrEB, 

844 Shoreham Building, 

Washington 5, D. C. 

Attorney for Petitioner. 
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STATEMENT OF QUESTION PBESENTED 


' The question presented is whether a testamentary devise 
of real property to appellant was a taxable transfer within' 
the meaning of the District of ^Innibia Inheritan<^ Tax^ 
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STATUTES INVOLVED 
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Sec. 1(a) of Title V of the District of ..Columbia Bevenne 
Act of 1937, 50 Stat.-683 Cli.:690,' as amended by. Title V of 
the District of Ooltimbia Bevenne Act of 1939,53 Stat.^ 1111, 
Ch. 367, (Sec. 47-1601/D. C. Code 1940), provides, insofar 
as here pertinent that: 


^' l.l -'U 


irnj 


<<< 


‘Sec. 1: (a) All real property and tangiMe and ' . 
mtangible.^ person^ prope^,, ,or, jany.^.m 


>1 I f 








therein, having its taxable sitos in the District of ^ 
Gohunbia, tra^erred from any person who may 
die seized or possessed thereol^ either by will or 
by law, or by ri^t of survivorship, and all such 
properly, or interest therein, transferred by deed, 
grant,^bargain, gift, pr sale (excpi^;inr.ca8eslof ^ ' 

bona pinrchase for fnhr'conmderation in money 
or money’s worth), made or intended to take effect 
in pos^sion or enjoyment after the death of the 
de<^ent, or made in contemplation of death, to or 
for Ihe nse of, in trust or o&rwise • • 

“(c) So much of said, property so transferred 
to any person other than those induded in para¬ 
graphs (a) and (b) of this section • • •: 5 per 
centum of so much of said property as is in excess 
of $1,000 and not in excess of ^,000; • • 

’ V* ^^ r 

Sec. 1118 of the Act of March 3,1901, 31 Stat 1367, Ch. 
854 (Sec. 12-303, D. C. CJode, 1940), provides that : 

. <<A11 dedarations or creations of trust or confi¬ 
dence of any lands, tenements, or hereditam^ts * 
abaTI be ma^ested and proved by some writing 
signed by the ^party who is4>y law enabled to de- 
ctere such trust^or by his last'wflT’m' writing, or 
dse they shall be utterly void and of none effect 
“All grants and assignments of any trust or con¬ 
fidence shall likewise .be in writing, signed by the 
party granting- orjassigning the same or by such 
last will or devise, or else shall likewise be utterly 
void and of none effect , • - 

^7 “Where any conveyance' shall be made of any 
lands or tenements by whidi a trust or confidence ' 

..: shall or may arise or result .by. the imj^cation or > ^ 

•. construction of law, or be tnmsferred or axtin-. / 
gnished by an act or operation of law,^ then and in, 


^As tlw Mone appeaa page S of •petiitiaiier’i bxief the qaotatkm from 
tbo itatDte invKttfii haa ondtM.from it eertaia portioiia thneof ^rhieh ire 
deem materfaT; "‘Bi addition, tlM tax aK>)ieaIde to the tranafer fai qnmtion drat 
apfdiea to ao moeh of aaid prop e rty aa ia in exeeaa of $1,000 and not $5,000. 



#* ;, j -t. i-y, ■ ,"K ' 




every' OTdi -case snch trust or confidence shall be - - m i 
- of the like force and effect as the same would have 
been if this statute had not been made.** . . i . • , 

SXJMB^YOPAM 

* Ko'tniurti reralted from involved.' ' ^ 

It being undisputed that (1) the property invoh^ h^ a 
taxable situs in the District, (2) tl^ decedent died seised 
and possessed there^, (3) t^ decedent devised said prop¬ 
erty to ai^iell^ in W last and testamen^ and t^ 
the transfer resulting tiierefzm a transfer w W 
terest in real property, such ;traasfer was dearly taxi^le 
under the District of Columbia Inheritance Tax 




;>»/. f. . J( J ■ / * 


AkoxniiaaiT''^ 

)i;; *- 

,« 1 * ' i 






j Petitioner acquired title to the property in question un¬ 
der the will of decedent. As the Board pointed oui^ 'tl^ 
transfer * ‘came squarely'within, ^ the’ ’statutoity^ provision 
imposing the Inheritance Tax on property so trahsferr^*^ 
(p. 10, »»/ro). , ,, 

Petitioner *s testmony , on . crq^-^'^^tiqn d^ly. 
shows (1) that decedent, at the b^est of petilipner, agreed 
to give up her rooming-boarding houW busings mid devote 
her full time to petitioner’s care and weffar^'^ findX2) ^t 
in consideration thereof petitioner would furnish the mphty 
to buy h house (p. 13, i«/ra).. ‘ It is also clear from.ijeti- 
tiioner *s testimony . dh crpss-examinatioii, ’ timt j&e pui^se 
for which title to the property w^ put in decedent’s name 
“was to make it very definite and clear to Mrs. Mathy (the 
decedent) that that money and the property involved were 
hers” (p, 12,'tn/ra); *' ' ^ 

Petitioner/s sole contention appea^ to be ^t muler the 
admitted, facts of this, case the property involved was im.- 
pressed with an implied trust and that it follows, therefore. 


. V' ,r, -1 1'; , i;, ■ ' 
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that the transfer of the property under decedent’s wiD. was 
not It taxable one nnder the Di^ct Inheritance Tax Stat- 
nte. Without conceding that even if the property involved 
was impressed with an implied trnst there would be no 
tax» as petitioner seems to presume, connsd for respondent 
deem it snfSdait for the purposes of disposing of this case 
to demonstrate that there was in this case* no trost. " 


, No trust zenihed from the transactions invol^^'. ^, 

It is deiur, as the Board held (p. 10, tit/ra), tlmt since the^ 
was no written dedaration of trust there w^'and under 
the provisions of Sec. 12-303, . D. C. Code, 1940, (p. % 
svpra), could have been,'no express trust. 

^ Petitioner insists, however, that, as a result of the frans- 
actions, a resulting trust arose by impHcation of law. In 
> support of sudi contention petitioner quotes one" sditence 
from Rosters v. Hoover, .69 App. D. G. 66,98 F. 2d 596^'and 
another sentence from the Bestatemdit of the Law of 
Trusty (Pet. ^ p. 5). 

Sin^ petitioner^ as hercmbefore stated^ relies upon the 
Bestatmnent of the Law of Trusts, and ^ce, it is beHeved, 
.that that 'freatise fully covers the subject^ we deem it a]^ 
propriate to quote at some length there^m in .ord^ to 
show' that there is no resulting trust involved in this^di^ 
‘ ^ tye foUowing^'q^ are* from Bestatment of 

the Law of Trusts (American Law Institute),' Yot IL 
:ch:*i2.^ " ' 




TOPIC L GENERAL PBINCIPLBS 



‘ **lntroductortf Hoter ^A resulting trust arises 
^ ^here a person makes or causes to be made a dis-*' * 
position of ' property under drcmnstances wMch * 
raise an inference that he does not intend that 
the x>erson taking or holding the property ^ould 




•rr - 


i 


I have the behefidal interest therein and where the 
inference i8;not rebntted and the bene£icial.interest!> 
is not otherwise effectively disposed of. „ Since the ^ 
person who holds the property is not entitied to Ae . 

beneficial interest, and since the beneficial interest 'J 
is not otherwise disposed bf^ it spiihgs back or re- ' 
'snlts’to the person who made the disposition or to^ 
his estate, and the person holdings the properly 
.holds it upon a resnlting trust for him or his 
,estate. /...•»;■* -’i 

resulting trust may arise in any one of the 
following situations: 

1. Where a private or charitable trust fails in 
whole or in part (see §§ 411-429); 

2. Where a private or charitable trust'is 'fuUy 
performed without exhausting the trust esta^ 

(see §§ 430-439); ^ ' ; * ’ * ■ - ^ - ’A • • » - j- « 

3. Where property is purcha^ 'ahd the pur¬ 

chase price is paid by one person and at Ms direc-^ 
tion the vendor transfers, tibe property to another 
person (see §§ 440-460)1' ' ' - ' ' ' 

^<In each of these three situations there is an in¬ 
ference that the person who holds the legal title 
to property was not intended to have the ben^cial 
interest In each of . them this inference r arises 
from the character of the transaction rather fiban 
from a declaration: of intention.. In each of them,* 
however, if it appears by competent evidence that 
the person who holds the legal title was intended in 
the events which have happened to have the bene¬ 
ficial interest lor- if ,the beneficialr . interest was 


a 




•ii 


otherwise effectively, disposed of, nO(.resulting.y- . 
trust arises (see §§ 412,431 and 441).” (pp. 1244- 
1246). ^ 


It is clear, as the Board observed in its inemoi^dum 
opinion (pi 10, in/ra),' ti^t the decedent was the behefidal 
as well ks t^ legal burner of the property during her life^ 
time. 'It is also clear that any rights which petitioner may 
have had under the circumstances did hot arise and could* 
not have arisen^ under the agreement between decedent 




and ^titione^^^lmtil decedent’s death. That fact .i^one 
. madeiihe de'dse in question a taxable transfer. ^ \ 

It be observed from the quotation ^m the Eestate- 
ment of 't^ Law, hereinbefore set foH^^ that iL VcMt^ 
trust does not arise where the inference is rdbutt^ th^ the' 
person disposing of the property chd not intend the gpersoh 
taking the property to have the beneficial interest therein. 

The quotations in petirioner’s brief set forth a general 
' rule of law which is stated in the Bestatement of the Law; 
as follows: ■ -t . 

“§ 440. G^eral Buie. . _ * . 

Where a transfer of property is made to one 
. person and the purchase price is paid by another, 

. a resulting trust arises in favor of the person by . ; 
. whom the purdiase price is paid, except as stated 
m II 441 ,442 and 444.’’ (p. 1343).., - .. , . V 

Ll §4^ (^'Bebntting the Besulting Tn^’’) of t^ B^ 
statementof the Lawit is said thatr.' J 

• - • t '' •• 

‘ . I' |V '.V 

•'"A renting trust does not arise where a trans^ 
fer of property is made to one person and the pur- 
d^ase price is paid by another, if the persoml^ „ 
whom the purchase price is paid manifests ah'in^ 

~ tention that no resulting trust should arise.” ^(p. 

. 1347). . -i ' ' ■' ’ • . 

; •. ■' 

. Bearing in-mind that (1) decedent'had a b^eficial in* 
terest in^the property during her,lifetime a^ the 

agrement between petitioner and decedent was, >as ex¬ 
pressed by petitioner on page 2 of his brief ^^that if she 
would give up the rooming-boarding house business and 
. devote her full time to his care and wd£are» ,he would give: 
h^ the money to buy a house;, with toe proviso that .the 
.houM w^ 'his if .she toed first, ,and that if he toed first .the 
Imuse w^ hers’^.^ foUowhig quotations from'.toe.Be¬ 
statement of toe Law.^ directly in point.: - -,; 


‘'^CommefiAv- 




:* ^ a. Manifestation,of/4nte0ionJhati triEM$ffire^^^ 

should Juwe the 6 c«e/K^'t»<€res<. , Where a tran%- 
^ler .of properly^is inade‘to;bne\perwii',an 
pofc^se price is paid \)j andtlier,' ttb inference ' 

‘ that a resnlfeig tnisft was intended is- rehntted if' ' 

^‘‘ ■ it appears that the'payor intended iiiat the:trari 8 -- 
j V feree^ ^onld: Mve the beneficial j interest in; the 0 ^ 4 ;'? 

property transferred. This is the case, where it ap-;; rti 
. ^ pears t^t the payor intended to make a ^t pf tfip.^ 
property to the transferee (see § 447), or to'n^e 
a loan of the purchase price to the transferee ,(see ^'/' ^ 

‘ ' 1 445); So aim, no resmting trust• arises where the ’ 

I purchase price'was paid to, discharge' a^ debt br-^^ ' 

' other obligation^ owed by the payor to the trams^ - 
feree (see § 446).ii*. (p. 1348).; v j- < f 

i ,0 '••’r-v.#'.- 

■ **d, Mamfestcdion of intention to discharge d^t ,. • 
io the transferee, ' Where a transfer of property is ‘ 

made to one pei^h~and flie purchase price is'ad- 
danced by anotiier in disdiarge of a^debt to'^^m^"' 
.transferee, no. resultingi: trust a arises, .since i tbe 
payor intends that the transferee should haye the; > ;>> j 
beneficial interest in. the property (see ^ 446)^ Such . 
an intention may be sho^ not only by dm dec^ 
larations of the payor’s intention but also 1 ^ Ibe 
circumstances -under which ^e transfer is m^e.” 
(p.l350).'‘'- ’ yy '-'10 
'»-i.' ’' 1 v**i 1 ^ ^ • ***t *^1' ? ' ^ * r i nji ' '***.j 

There is in ibis case'no r^i^ting trust'smce* there' 
a consideratioh,,for &e conveyan<^ 
ing from decedent to a petitioner,.viz.,, the giving up of her 
rooming and. boarding-.house business- andodevoting her 
full time to his care and welfare. The.Board recognized 
this important fact (p. 11 , infra). 

Decedent lived m‘ the pro^rty in questibnVlt wi^ the 
only borne she had (p. 12, infra). The property wSw.not 
purchased until after decedent had inspect and approved 
it(Tr. 68 ). -j ■ . 4 o; 




8 . 


Thns, decedent, during her lifetime, and at the time she 
died, had legal titie* and beneficial interests in the property 
which was not impressed with any trusts. 

- Rosters, et. al. v. Hoover, et. al,, 69 App. D. C. 66, 98 F. 
2d 595, upon which, as hereinbefore state^ petitioner re¬ 
lied,, simply does not support petitioner’s Iheory. In that 
case it appeared that the owner of a promisory note secured 
by a deed of trust on the property had paid the purchase 
price'on a sale by the trustees of the property and the 
property was bid in the name of his wife. Insofar as here , 
pertinent this Court, after stating the genersd rule, to the 
effect that when purchase money is paid by one and prop¬ 
erly is taken in the name of another a resulting trust arises 
in favor of the party paying, held that where a party pay¬ 
ing purchase money for property causes title thereto to be 
conveyed to his wife a resulting trust does not arise and 
that, oh the contrary, purchase and conveyance are pre¬ 
sumed to constitute a j^t or an advancement to the wife,' 
or settlement upon her,. The decision in Rosters v. Hoover 
merely reaffirmed a well-known principle of the law of 
trusts.- The same'principle is stat^ in the Bestatement of 
the Law of Trusts,' Ch. 12, § 442, p. 1355, as follows: 

“Purchase in the Name of a Belative. 

“Where a transfer of prope^ is made to one 
person and the purchase price is paid by another 
and the transferee is a wife, child or other natural 
object of boxmty of the person by whom the pur^ " 
chase price is paid, a res^ting trust does hot arise 
unless the latter manifests an intention that the 
transferee should not have the benefidal interest 
in the properly.” ' .- 

.' If petitioner’s theory in this case were to be upheld as 
corre<^ an entirely new and. very exp^ent avenue for 

to property is aa in t e re st ** in property.‘'TToSs v. Gitm, 
55 App. D. a 251, 4 F. 2d 444. ' . - * . 


’v 


avoiding payment of death taxes would he opened. The 
Board’s Memorandum Opinion (whidi not having been 
printed as a part of appendix to petitioner’s brief is prints - 
ed as a part of the appendix to this brief), however, aptly' 


disposes of any thought that such theory is correct. : 


CONCLUSION 


The Board’s decision in the caee at bar is correct and 
^ould be affirmed. ^ , 


BespectfuUy submitted,. 


VsBiroir E. West, , , 

Corporation Counsdt JO. C., - ! ^ 

Chbsteb H. Gbay, " ■ , J . . 

Principal Asdstant Corporation 
Counsel, D, ,C^ ' 1 v; 

Harry lu Walkbb, , f 

Assistant Corporation Counsd,Ui, p4 
George P. Lykch, . „ ' / -1 

Assistant Corporatum Counsd/D^ p„ 
Attorneys for Re^onddU, .[ . 
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Washington 4, D. C. , > ; .i..''- 
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Thus, decedent, during her lifetime* and at the time she 
died, had legal tilie* and benefidal interests in the property 
which was not impressed with any trusts. 

' Rosters, et. dl, v. Hoover, et. al., 69 App. D. C. 66, 98 F. 
2d 595, upon which, as hereinbefore stated, petitioner re¬ 
lied, simply does not support petitioner’s theory. In that 
case it appeared that the owner of a promisory note secured 
hy a deed of trust on the property had paid the purchase 
price on a sale by the trustees of the property and the 
property was bid in the name of hb wife. Insofar as here 
pertinent this Court, after stating the genend rule to the 
effect that when purchase money is paid by one and prop¬ 
erty is taken in the name of another a resulting trust arises 
in favor of the party ^ying, held that where a party pay¬ 
ing purchase money for property causes title thereto to be 
conveyed to his wife a resulting trust does not arise and 
that, on the contrary, purchase and conveyance are pre¬ 
sumed to constitute a gift or an advancement to the wife* 
or settlement upon her. The decision in Rosters v^ Hoover 
merely reaffirmed a well-known principle of the law of 
trusts. The same* principle is stated in the Restatement of 
the Law of Trusts,* Ch. 12, § 442, p. 1355, as follows: 

^^Purchase in ihe Name of a Relative. 

Where a transfer of prope^ is made to one 
person and the purchase price is paid by another 
and the transferee is a wife, child or other natural 
object of bounty of the person by whom the pur- 
price is paid, a reacting trust does not arise 
unless the latter manifests an intention that the 
transferee should not have the benefidal interest 
in the property.” 

V ’ * 

If petitioner’s theory in this case were to be upheld as 
corre<^ an .^tirely new and very expedient' avenue for 

fS^Legal title** to pr o pe rty is an **i n t er e s t** & p rope rty. 'WoOt t . Gum. 
55 App. D. a 251, 4 F. 2d 444. 
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. avoiding payment of death taxes wonld be opened. The 
Board’s Memorandnm Opinion (which not having be^ 
printed as a part of appendix to petitioner’s brief iis print¬ 
ed as a part of the appendix to this brief), however, aptly 
disposes of any thonght that snch theory is correct 

CONCLUSION 

The Board’s dedsion in the case at bar is correct and 
dionld be affirmed. 

Bespectfnlly submitted,. 


Vebnon B. West, 

Corporation Counsel, D. C^ 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C, 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
George F. Lynch, 

Assistant Corporaiion Counsel,- D* C^ 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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In* violation’of Exile; 17 (a)‘^^6^ the ’^neraI ‘nU€« ’o^^ this 
conr^^;;^titionef^l]^. 'd^ ^' a ap¬ 

pendix his brieit^» 1^* Mmorandw^ (ppi^n)', and re- 
spon^nty .;therefoTe, is printing the same as an appendix to 
itsbrief.t 

-•- .. ■''‘■‘MBMOEJlNDUM •' ' 

'!•.► Vtlj r, v- •■-■.'fr-Mr*:;-'-;. •■• u >' 

*" * * T >> 

' On its fac^'the tiansfeX of title to thie premis^ 
1414 Bnchanan Str^t from decedent to petitioner 
was accomplished by will; and thns caine ^narely 
mthin the statutory provision imposing the iitoer-f 
itance tax 'oh^property so transfefed, Code,; seo 
47-1601.‘ Bht petitioner contends that tiie property 
was equitably his; regardless of thq xrill^ and tha,t 
all the will accomplished was to trmisfer to him th^ 
legal- titie to" property’to wld<^ he' alr^y‘ had 
equitable 'title. ^’Layin^?aride' for*7the' ihdtoeht the 
question of whether;', in the absence'of a’^written 
d^liaratibn of trusty ’ such ‘ a* trust exis^ notwith¬ 
standing the",'provisions of D.'* C. Cc^e' 1940, ;l^tle 
12-303, and- girag effect to toe ^ oral agreement.,^' 
tweeh toe'paxries'as^ set fpiHh in^the Findini^,‘bf 
Fact,''neverthelei^'petitioner s^ not the owner 
of the equitable titie during toe lifetime of toe de^ 
cedent, but the decedent was toe beneficial as well 
^ toe leg^ osmer of toe property' during her Kfe-^ 
tim^^and stich -ri^ts as’petitioner had under ;toe 
agreement,'^'did'not arise' until‘ her‘deato; 'and 

X*V___ i*_* ' * • ’ V/ . : J ■ *. f in a 


a writtenf declaration‘of trost, there was not an 

Vi "i oui'/jti. -‘'‘ttj V a a .--. 

:j;Ji -?'■ -yl: ./r;} ,j/ ■>' t 

<it V// ‘-’'kT • ■ 'iff» 


"■ .iiiiV'uun’ wm! '* '!•'iir 


eiptess tmst. The contention is made, however, 
that a tmst arose or resulted by impHcation or 
constmctiOn of law, in other words, a resulting or 
constmctive tmst. It is of the essence of the re¬ 
sulting or constmctive trust that the trustee, who, 
in this case, would be the decedent, be not entitled ' 
to anv benefidal interest in the tmst property, 
Semple v. Semple, 90 Fla. 7, 105 So. 134;’There 
was a omsideraton for the conveyance of the prop-'* 
erty, moving from the tmstee (decedent), namely 
the giving up of her rooming and boarding house 
business, and she had the unquestioned right to use 
and ^oy the propei^ during her lifetime. A 
resulting or constmctive trust is a dry or passive 
trust, SheUon v. Harrison, 182 Mo. A. 4^ 167 
S. W. 634, and the cestui is entitled to have the 
title conveyed to him instantly. The cestui in this 
ci^ (petitioner) was under no theory entitled to 
have Ibe title conveyed to him while the decedent 
lived.' It is of the essence of a resulting trust, 
that it arises immediately upon the conveyance 
of the property to the person sought to be hdd as 
trustee; and there can be no such tmst subject to a 
Me estate, in the absence of a compliance with the 
requirement of section 47-303. 

/‘Whatever rights the petitioner had to the prop-, 
erty, were not self-executing, but required some 
positive actibiL 'He could conceivably have re¬ 
quired the decedent to execute a writt^ dedara- 
tion of trust, or have obtained a judicial adjudica¬ 
tion of his ri^tsl Neither party availed him or 
herself of these or other available methods, but, 
instead, they diose to have petitioner’s ri^t to the 
property establidied by wM They thus brou^t 
themselves within the purvue of the statiite, whidi 
imposes a tax on tr^sfera by will; and even 
though they mi^t have obt^ed the same'results 
by a different method which would have been free 
from the tax, that does not alter the situation. 
When people dioose to adopt a method of pro¬ 
cedure which subjects them to a tax, the fact that 
other and possibly tax-fr^ courses were open to 
them is not materiaL” 
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EXCERPTS FROM TEST1MON7 AND PR0CEEDIN08 


17 . , Imdore A. Slyder, the petitioner, was called as a 

witness in his own'behalf, and having been first dnly 
sworn, was examined and testified as follows: > 

w-,. !.• • ; .-i 


’ ’■ ’ >» r 


1 ByMr. Mnhter: 

Q. Did she live there? 

A. She lived there, did the cooking, and lived there. 






37 . Q. And was it the only home that she hadt' ' 
...A- The only home she had... > . : ' 


Cross Examination 
• By Mr. Lynch:' • ■ > • 




• 


^ Q. If I understand yon, then, Mr. Slyder, the pur¬ 
pose of going through with this transaction in this 
manner was to ma^e it very definite and clear to Mrs. 
Mathy that that money and the property involved were 
hers; is that right? 

A. That is correct. 

Q. Was the understanding or agreement that you have 
testified to, Mr. Slyder, only thaj Mrs. Mathy would take 
care of you and for that this property would be hers? 

A. All she had to do to get the property was for me to 
die. • 

Q. She already had the property, didn’t she? 

Au What? 

Q. She already had the property, didn’t she? 

A. She had the property? 
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56 \ ' Q. Yon asked ber to give np the rooming honse . 

bnsiness, too, didn’t yon. 

A. Yes, becanse it was not paying and she was si<^y. 

Did yon write that downt 

Mr. Lynch: I do not believe I have any farther qne^ons, 
Yonr Honor. 

% 

Redirect Examination 
By Mr. Mnnter: 

Q. Mr. Slyder, Mr. Lynch asked yon this qnestion, to t 
whidi yon answered in the affirmative: Yon said the prop¬ 
erty was hers and the money was hers when yon gave it to 
her. Did yon give her the money snbject to t^t agreement 
that yon testified to? 

A. I gave her. the money for the pnrpose of going and 
bnying that honse and I have already stated the agreement. 

I conld not be any plainer. 


* 



